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Introduction

The purpose of this senior research paper is to show the major legal and
practical problem in relation to the law and practice of adjudicating family
disputes especidly divorce in the R.F.C and to some extent in regiona

family law and then by suggest certain solution.

This paper is divided in to three chapters. The first chapter lies down the

definition of dissolution of marriage, divorce and annulment.

The second chapter takes up the grounds for the dissolution of marriage and
much more discussion abut arbitration. Arbitration is among those
alternative dispute resolution methods, which incorporate the mechanism by
which disputes are resolved. Therefore, when disputes arises in marriage, the
cases are consdered in either of the two competent institution arbitration and

courts.

The third chapter revolves around the problematic areas. It explains the
power/ right of the spouses to adjudicate their family dispute especialy
divorce. This means that the constitution give that to the spouses to
adjudicate their family cases either customarily or religiousy by their own
free will. The social reality towards divorces that is, as indicated in practice
most spouses end their marriage outside the court room. And show the

practice in relation with the law.



Chapter One

Dissolution of Marriage: A general over view

1.1 Dissolution of Marriage

When a man and woman exchange their respectiveot® live together as
husbands and wife, they leads in to their new icelaghip and the presumption is
that the marriage will last for life, i.e. they asse their relation ship is permanent
that nothing will separate theinThe goal of this agreement between the spouses,
as it is stated is a lasting martial relation shifg union which remains binding

throughout the life time of the parties (Spouges)

However, the presumption does not hold always tikerent factors may
hinder the spouse relationship from attaining syehl. The hindrance may result
from the behavior of the spouse themselves or fottmer external circumstances.

It is the purpose of this chapter to deal with ¢bacept of dissolution of marriage.

1.1.1 Definition of Dissolution of marriage

To begin with its definition, planiol defined adlavs. “The dissolution of
marriage is the braking of the conjugal bond amddbssation of the effects of the
spouses produced either as regards themselves @myasls third parties. The

dissolution of marriage assumes its validity.”

Blacks law dictionary also, after defining the tedmsolution as an act or
process of dissolving; termination defines the pardissolution of marriage as the
act of terminating marriageTherefore, if we consider these definition closely,
especially of planiol, the basic assumption is thate was a marriage proceeding
dissolution; that marriage was, at least concejptuassumed valid and that it had

produced some consequences on spouses as wellthgdparties. Hence it is



only if we have marriage that we can talk of digioh of same. That is if there is
no valid marriage, there is no such thing as digswi of marriage. So we can say
that the legal action through which the valid nartelationship of the spouse as
and its consequence come to an end is called digsolbf marriage.

According to the west's legal thesaurus dictiondfy termination of
martial relationships by a judgment or a decread smme times it refers to a legal
separation. A limited divorce or a divorce from bledt does not dissolve the
marriage> As one could see from the above definition thexe three kinds of
dissolution embodied in the definitional part.

- It is dissolution of a valid existing marriage. Bleetype of

dissolution could arise for a cause arising outhefmarriage.

- It could be dissolution affected through annulmafithe marriage.
This could be for non fulfillment of essential cdamwhs of
marriage.

- It could be a dissolution effected through separatf husband
and wife through board and bed. This type of digswh is
considered as partial divorce since it has effectedy by
suspending the effect of marriage so far as thalgitdtion of the

parties are concerned

When we come to our laws, in almost all regionalvadl as federal, the

definition of dissolution of marriage are not clgadefined. But by

observing general situation, the kinds of dissolutembodied are more or

less the sanfeThis are:-

- The decree of invalidation of a defective marriatygee to the
violation of one of the essential condition of nge by the court.

- Decree due to the death of one of the spouse

- Decree of absence of one of the spouse

- A Valid decree of divorce

1.1.2 Definition of Annulment



According to Black’s law dictionary “annulment  nullify, to abolish and
to make void by competent authority.” In additianannulment is the declaration
that a marriage never really exist or was void fiva very begining.This kinds
of dissolution of marriage some times granted éasons such as fraud and undue
force exercised against one of the spouses ordidttem. A marriage can also be
annulled if either of the parties is underage drafh parties /spouses/ declare that
they consider the marriage as the mere declaratiojoke’. This is done or
performed for the purpose of traveling or movingaad (diversity visa.) and
other purposes such as changing a work place froal to urban areas and to
have a right on government owned rental hdusanulments differ from divorce
which has the effect of dissolving the valid magaa

Annulling a marriage can be made only if it wasdvor voidable at the
time it was concluded or performed or practicedn8omes annulment has been

used as an alternative to divorce.

1.1.3 Definition of divorce

Many countries many have defined divorce in différ@ays. For instance
planiol defined divorce as “The rapture of a vaiwhrriage during a life of the
spouses* This definition seems to imply the exclusion of @idy avoidable and
death as a termination /dissolution/ of marriagerpQs juris secundum, the
restatement of American law, also put the termitsnstrict legal sense, as the
dissolution of a valid existing marriage, which aeif used in the wider sense, it
also includes separation and annulmémiowever, the latter two are inconsistent
with the modern usage of the term. It is added tWdten the word divorce” is
confined to its strict legal sense, it means tigalleissolution if a lawful union for
a cause arising after marriedge.Here we can see important elements in this
definitional analysis- the fact that the cause floe action of divorce is the

occurrence of some changes to the spouses relaipodsaring their marital life,



i.e. after the celebration of marriage. Hence, éhesn be no doubt as to the

fulfillment of all legal formalities during the catusion of the marital union.

Finally according to black’s law dictionary, “diva@ is the legal separation
of man and woman effected by the judgment or decfe®urt and either totally
dissolving the marriage relation®’So that as we clearly understand from the
given definition, unless and otherwise given a deaf dissolution of marriage by

the courts of law, there is no divorce.

1.2 Dissolution of Marriage compar ative overview of different countries.
1.2.1 Dissolution of Marriagein U.S.A

Marriage dissolution in euphemism /in a better wdiybrce or annulment.
According to the modern legal usage dictionary sdigtion of marriage in 1970
the word divorce was struck from many states anmbaked /Changed/ by the
euphemism dissolution of marriag€.’So that the overview can be written about
divorce and annulment. Many religious groups andtrstates in United States of
America have strict laws saying that first cousimesy not marry each other, If two
persons have consanguinity and they conclude aagarrthat marriage could be
automatically annulled. In the states of Unitedt€&taof America annulment is
granted or given for fraud or undueforce exerciagdinst one of the spouses. In
addition annulment is granted for either at theigear/spouses/ are underage or if
both parties /spouses/ declare that they consider nharriage as the mere
declaration at the time it was performed or conetiid

Therefore, “Annulment of marriage is a legal deadimn that the marriage
was void from the very beginning or inceptions heseaof the violation of some
marriage laws, and in addition to this some statebnited States of America

fraudulent intent is one of the grounds for makihg marriage void. Underage
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and bigamy are the most common and widely accagpteainds for annulment of
the marriage. Other important grounds which aredufm annulment are
impotence, illegal marriage and failure to obséwait out/ a legally established.
Waiting period™*

According to the American Encyclopedia “divorceaaigivil action brought
before the court of United States of America.”néfjudge grants the divorce, they
immediately issue the divorce decree that include terms of divorce such as
custody, finance support of the children for onetlod marriage partner and
division of common property’

If there is fault, then the divorce is granted.aktordance with state law,
the party seeking divorce can file the complairgaiast the other party /spouse/
giving grounds for a divorce. If one of the spowkees not want the divorce,
he/she may contest or may as one of the spoudg//pkas another complaints in
which he/she give grounds for seeking the divdfce.

The grounds of divorce are differing from one staté U.S.A to other
states of U.S.A even though in concerning of abamtndesertion, adultery and
physical cruelly are the same. None support anteoegf duty and mental cruelly
are the grounds of divorce in some states of U.$h&. court must proof when the
plaintiff /the party seeking divorce/ is a faultiaa for divorce that the spouses is
guilty of actions specified in the compliant andittlthese sanction constitute the
ground for divorce. If the complaint is contesthd spouses has the opportunity of
answering the charge, the judge then decide whétkeadivorce would be granted

and under what condition it would be done.
1.2.2 Dissolution of Marriagein Western Europe

Western Europe and United States of Agasrdivorce have under gone
the same kinds of changes. Mutual consent, separatind irretrievable
breakdown are the key concept in the new law. Téwedtis away from adversary
proceeding and the listing of specific matrimor@#iences is grounds for divorce.

Beginning form 1967 brougt®ritain, France and Western Germany to the point
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that separation by mutual consent or some combimatvas the common basis for

divorce proceedings.

The sole ground for divorce is irretrievable breakd of marriage in
Britain but separation by mutual consent for twd ¥2ars is accepted as
demonstration of the irretrievable breakdown. Itglyes divorce on ground of
five /5/ year's separation. Divorce not recognizeSpain among the countries of

Europe®’
1.2.3 Dissolution of Marriagein Eastern Europe

In 1917 in Soviet Union, after the Bolshevik revadn, all divorces are
strictly private affairs. This means that all digeris not public affairs. No longer
requiring the involvement of eclectically courts mublic agency. This makes it

private affairs.

In 1926, divorce becomes merely a registrationfalsethat it is not longer
existed in absence of this. Divorce had been néanbhypssible, very expensive and
time consuming during the year 1944. In 1968 mgeriwas built on the concept
of irretrievable breakdown. After that a more maddivorce law is effective and
marriage is dissolved if the court ascertains thabuple continues cohabitation
and preservation of the family are impossible. \Withany court proceeding, if
there is no minor children, spouses may divorcenbgual consent This means
that if the spouses have a minor children, they desolve their marriage by their
mutually consent rather than court proceedings.

So much for the conceptual analysis and definitbthe term, then what is
the cause for dissolution of marriage? The nextptdraone devoted to this

guestion.






Chapter Two

Grounds of Dissolution of marriage:- General Over view.

There can be several causes for the disruptionhef valid martial
relationship of the spouses. For the purpose ofemience, they can be grouped
in to three or four as the case may be. For instatlte Louisiana civil code
Article 101 provides that death, divorce, Judidatlaration of nullity of marriage
and absence of one of the spouse declare by coerth& four causes for

dissolution of marriagé.

Most writers, more or less, seem to agree withptleeeeding one, which is
clear from the following text. “A valid marriage mée terminated by a decree of
divorce, or if voidable, by a decree of nullity awdl be terminated by the death
of either party”® However, for planiol, the cause of dissolutionnaérriage are
mainly two, death of one of the spouse and divorckidicial declaration of
relatively nullity of marriage is an assimilatedseaof veritable cousésHe also
rejects absence as a cause of dissolution of mgarrible also argued that
considering absence as cause of marital dissoligidlogical for it is uncertainty

regarding life or deafh

Death of one of the spouse automatically termsé#te status of marriage
and as such it poses no legal and factual problésione writer stated, “when a
person dies, there are various consequences, trst¢ important which will
concern the status of her/his spouse if the dedeasss married and the

distribution of many property the deceased oWned

The other cause for dissolution of marriage isgiadl pronouncement of
the nullity of marriage, or other wise called vdittamarriagé If we consider the

nature of voidable act, it is significantly differtefrom the void act. “Voidable act



is an act which, although it contains a defect, imsnded legal effect"The

defect in the voidable act is not so serious ggdwent it from coming in to effect.

Therefore, Voidable act gives rise to the intenldggl consequence, but at
the same time gives a right to the other partyeotralize those consequences in

so far as the person is conserned.

Likewise, a voidable marriage is different fromdr@ne in that the former
is regarded as a valid for all practical reasoresmlit is annulled during the life
time of the parties, which means that until thainpoit has the potential to be

turned in to a void marriage.
2.1 Groundsfor the Dissolution of Marriage under the revised family code.

The federal revised family code has revised somthefexisting principles
and rules of family law under the civil cddevhich has been in force since 1960.
The main reasons behind the revision of the exigistaw are the discrepancy
between the federal constitution and the civil cadenstitution is among other
things, the socio-economic manifesto of the peaplder consideration and also
the supreme law the laffiHence all laws and practices must be consistetfit wi

the fundamental principles and rules of constingis

. The 1960 civil code was enacted in the unitarynfof government. But with
the adoption of FDRE constitution, the unitary statas divided in to nine /9/
regional states through which these state wareedesith legislative, Executive
and judicial power in matter within their jurisdmts, one of which is the power
to enact their own family laws taking in to accothi socio-economic realities of
their peoplé? Similarly, the federal government has the poweemact laws in
federal jurisdictions which includes the federaimily law enforceable in

administrations directly accountable to the ceng@abernment? As a result of



this, the newly enacted Revised family law of pamchtion No 213/2000 is

applicable and enforceable in the federal governriten

So much for the back ground of the revised familgle; and under the revised
family code there are three /3/ major causes fortidadissolution of marriage
provided under ART 75. These are death, divorce @utt order® All this
grounds for dissolution of marital relationshipg aqually applicable to all form
of marriage, that is religious, customary and ciwiérriage, and has the same

effect as to conclusion and dissolutidn.

2.1.1 By death of the spouse

One of the grounds for dissolution of mareiag the death of one of the
parties’ /spouse/ or both of théfhMarriage while concluded was intended to last
forever or the life time of the spouses. And legalpeaking the existence of
marriage presupposes the existence of two pamBmduses/. So that if one of
these parties dies so does the marital relatiorashipthe law recognizes them as

widow and widowers.
2.1.2 By theOrder of the Court

Like other legal system, the formation of marriagast make regard to
some basic / essential/ conditions of marriage. dheervance of the essential
Condition of marriage makes that marriage validt B¢ non-observance of the
essential condition of marriage amounts to disgmidf Here invalidation by the
order of the court is the other cause for dissolutdf marriage. In order to be
valid marriage there has to fulfill the legal regments laid down by the lail.
There are some impediments that may invalidateiaggr These impediments of
marriage that bring the invalidation may be clasdifas minor, absolute and
relative impediments: Minor impediments are those impediments to the

celebration of marriage which don't affect its sedpgent validity such as none
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observance of period of widowétAccording to ART 16 of the RFC “a woman
may not remarry unless one hundred eighty dayssethgince the dissolution of
the previous marriage.” When we look at it, thisiarpeculiar in that it imposed
the duty of delay before the conclusion of subsegumarriage. Relative
impediments are those impediments that ought teeptethe marriage from taking
place but render its validity through the expoaittb removal of the impediment
by the passage of time. These are:- age, bigamycandent® The other
impediment or obstacles which are so grave andthiggt can never be cured and
us result the marriage can never valid are aolatessimpediments. Marriage
between person related by consanguinity and affiare absolute impediments.
Prohibition of marriage between close relatives hsuas ascendants and

descendants are univer&al.
2.1.3 By Divorce

The final ground for the dissolution of marriagedisorce. To begin with
its definition, many have defined it in differenays. For instance, planiol defined
as the rupture of a valid marriage during the tifethe two spouseSon other
hands the doctrine with respect to divorce law @stern legal tradition was
indissolubility of marriage based on the Roman @GlthChurches view of
marriages as permanent institution. In those perfadhily problems were given

exclusively under religious courts (ecclesiastaalirts) jurisdictiorf°

The religious courts had been dominating enjoyrglusive power
in handling formation and termination of marriagefdse 1857. Until then, the
civil courts had no power to grant a decree of digothat terminates a valid
marriage. However, the social advancement and comigh the external world

the customary laws are replaced by statutory fAws.

The rational for the recognition of divorce is thaven if spouses have

entered in to a marriage contract of permanentr@aiiudoes not necessarily imply
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indissolubility of martial life. The same is truere in Ethiopia. It signifies the
dissolution of per-existing valid marriage for aasen arising after marriage,
which was concluded with the full consent and capawas broken down and the
union of the two couples harmoniously is turnedéompossible. This makes the

spouses to dissolve their marriage by ways of ¢t

As far as divorce is concerned, the revised facolge has taken a different
step compared to the civil code that the revisedilfacode recognized no fault
based divorce. Here the only requirement for digoix to show irreconcilable
difference between the two spouses. Here divorcebtyial consent is explicitly
allowed and the court is given the discretion teeas, evaluate and decide on

divorce clain?®

The civil code approach which is fault based soughteliver a moral
justice which rewards the good spouse and punisigebad spouse. It was justice
based on compensation for good behavior. But tipeoagh taken by the revised
family code ignores both moral character and mioistbry as the bases of awards.
Instead it seeks to deliver fairness and equilifjherefore, the revised family
code opt to choose proceeding of divorce both btuaiiconsent and by petition

of the parties to the court of law.
A- Divorce by mutual consent

The recognition for divorce by muteainsent seems to follow from the
twin principle namely, that marriage is a contratteelation between the
parties /spouses/ entitled to the same amounteedbbm. And secondly that,
the normal grounds on which divorce is expressiynited are in adequate to
cover factors which play prove fatal to martial pmess> In divorce by
mutual consent, if spouses lodge a file for divdhere is a logical and general
understanding that they should get. There are smmeedural mechanisms

and rules that need to be observed by the courtchware considered as
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marriage preservation method or mechanism. Asedantiter of this paper one
way of protecting method is refusing spouses nobaee divorce decree or
even to file their agreement for divorce if thewdanot stayed in marriage for
about six month& The intension of the legislator is that, if we ated divorce

before six months, seen by the court, we are inyagrecouraging divorce.
Besides this two relayed rights will make couples to think the seriousness
of their commitment. By reading between line of Ait/2/ would give us a
meaning, that is divorce by mutual consent, anusket right of the spouses,

is entertained after the couples have stayed imiagg for about six months.

The other reason that makes divorce by mutual ecdrese exclusive right
of couples is, they are not obliged by the lawttdesthe reason their decision to
be divorced In this type of divorce, the decision to be divatcis left in the

hands of the two spouses. The court is there ondypprove their agreement.

The other method of marriage preserving mechansmounseling the
parties by discussing with them jointly or sepdyateith the view of counseling

them to renounce their intension.

The court before approving the condition of divwghould make careful
assessment on the proposed condition. Such comd#imuld be sufficiently

protect each spouse and the interest and well-tofitiee childrer’”

Conclusively the rule should be well establisht #uay agreement, weather
between husband and wife or between third pargnoid to facilitate or promote
the procurement of divorce of its consequence #raoy to public policy and

should not be subject to approval by the courtwof. |

B. Divorce made through petition of the spouse or both of them jointly: -
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This the other way of proceeding divoritas possible in R.F.C
that either one of the parties or both of them aimtly to file a petition
for divorce®*What makes it different from divorce by mutual centsis
that, there may not be prior knowledge as to thension of one of the
party to institute divorce, even if there may netdonsensus as to the
dissolution of the marriage by divorce and the doord for divorce.
This fact calls for almost protection by the cowHile entertaining such

cases.

The required protection seems to be forwaitmethe law when

we take a close reading of Art 82 of R.F.

In the first place the court after receiving petitispeaks to the spouses
jointly or separately. This as we said so far,dspersuade them to
renounce their intension. But if the attempt hakedaor likely to fail
then there seems an additional option to the doupropose that is, it
may direct the spouses to settle their disputeutiirarbitration of their
own choice. But if the spouses did not agree oih guoposal the court
is left with no option rather to dismiss them byigg cooling period.
ART 82/3/ “The court may dismiss the parties byimgvthem cooling
period.” From the wording of this article we cowde that granting
cooling period is not mandatory if both of the pestor one of them
show to the court that they have been trying totfigir marriage but
failed, and there is no other possibility of themlive together then

there is no need of granting cooling period bydbert to the spouses.

Spouses who file divorce by mutual consent aftey ttismissed by
the court to observe cooling period, they haveritlat to re-apply new
petition for divorce even prior to the expiry ofating period®® But in
divorce by petition there is no such thing of relagation prior to the
expiry of cooling period.
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In divorce by mutual consent we have seen thatigsadre not
obliged to state the reason of their divorce. Havewn divorce by
petition of parties (spouses), the spouses or btieem may state in the

petition the reason for divorce.

In deciding divorce condition though it sgmilar with that of
divorce by mutual consent, when the spouses doagote on the
condition for divorce the court face additional yduThat is to invite
arbitrators or experts or to use any other methdtinks appropriate
and will help the court in deciding divorce conaiit?’ deciding on the
condition of divorce may require /need/ close isijom of the property
of the ex-spouses and some technical expertiss.sthge show the role
that the court plays to protect the family by usappropriate method it
thinks fit to strike.

2.2. Effect of dissolution of marriage under the revised family code of

Ethiopia

The dissolution of marriage puts an end to alldffects it produced 38. As it is
clefrly discuss latter, marriage has both persamal economic consequences on

the lution of marriage has personal, pecuniarycgffand child custody.

Strictly speaking, the consequence that may rdésat the fact of death, nullity
and divorce are not the same. For instance, ddatn® of the spouses opens
succession to the deceased’s estate and childdyusith be given to the surviving
spouse¥.hence what is left for us is to consider the geheffects of dissolution

of marriage.

3.1.1. Personal effects
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Dissolution of marriage is an act contrary t mayeiaThe decree of dissolution of
marriage destroys the personal status of spouskalsm ends the rights and duties
that they owned reciprocally to each other. Theatus as married couples
disappears and rendered free to conclude any sudsemarriage from then on

words. This is summarized in the following.

The decree of dissolution of marriage has constgueffect in that it terminates
the marriages in the eyes of the law, already ck&sdunction. The parties are
rendered single and are free to embark on otherimmatial venture should they
so desir&’
Therefore, once the marriage is dissolved, thegpatsconsequence resulted there
of, what so ever it may be, will disappear and gnevious spouses become
strangers each other.
3.1.2 Pecuniary effect

When marriage is dissolved by any cause that & r@sult of death of one
or both spouses, declaration of absence, countr andeélivorce, the pecuniary
relations between the spouses shall be liquid4ted
Pecuniary effects may be of two kinds between ffmuses and as regards third
parties. During marriage property relation of smsumay be regulated either by
contract of marriage or in the absence of thistli¢ spouses fills to agree), by the
operation of the law (long regimé&)

Spouses property relation may be personal or camproperty. During
dissolution, their property relation come to enchdAthe liquidation shall be,
primarily, effected according to the manner sethim contract of marriage, if any,

or by statutory rule&.
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2.3 Decision render for dissolution of marriage by Family arbitrators.
General over view and Historical back ground.

The idea or concepts of arbitration mechanismseaited long centuries
even before the creation of formal and organizelitjal system and codes of law.
More than twenty five /25/ centuries ago ancientiettes had the tradition of
resolving disputes by using means very much relatgith mediation and
arbitration. It is a general fact that disagreenagiiveen persons existed many
centuries ago and it is the duty of the societgdme up with a solution to that
dispute. Those person who seek for a solutionggtbblem are what we call now

a day arbitrators, mediator and consilaffrs.

Prior to the promulgation of the 1960 civil codbere was no law of
marriage in Ethiopia except for the Feteha NegElstis the body of rules that
were implemented while courts faced matter conogrninarriage was only

customary law/*

Under the customary law of Ethiopia, the commoatdee of marriage
contract is that, it is conclude before elders aib are not members of the
families serve as witnesses to the contract of iager The guarantors both the
man and the woman presents are known as “marraferf. After the conclusion
of the marriage, the marriage father keeps the obplge marriage contract. It is
common that the marriage will face even a littlfficlilty through time and so it
will be the responsibility of the marriage Fatheitry his best to avoid the trouble
in their marriage. Moreover prior to the promulgatiof the 1960 civil code, there
was no unified divorce law and the high court i@ customary law that vary in

every ared”

The shimagles are selected among the groups ofep#tgt disputant are in
and they mostly have previous relationship withnther at least know both of
them /the parties/ because as it is stated edhissrare picked up among friends,

village elders and religious leaders from whomappr and responsible resolution
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of problems are expected. This enables them taifgefnrom the very beginning
of those disputes, which have the chance to end tgronciliation. Generally, the

shimagiles in the old arbitration know haw to d& it

Compromise and arbitration were used together epamtely by the
shimagiles while they settle their disputes. The terms are treated as the same
under customary law unlike the modern arbitratibimne court enforces the award
given by the shimagiles and the parties will berfwbby it. Both parties and the
court select /appoint/ “an arbitral ad hoc”. In giddh to other arbitrators, the
parties to the dispute or the court always selecbitral ad hoc” who help in

bringing the disagreement to settle amicably.

The promulgation of the 1960 civil code is onepsédead for arbitration in
Ethiopia. The drafter of the civil code has statied aim of the code regarding

arbitration in the following way:-

“We have tried to take account of the custom angréserve the institution
of arbitration which is so much diffused in EthiapiThe provision of chapter
Ix aim at maintaining a well established, and whighpears to be an

eminently respectable tradition (the institutioradbitration)”*®

The drafter of the civil code gave three reasonincorporate family arbitration

in the civil code:-

A- “Arbitration being a well established tradition slo preserving.

B- Arbitrators being more qualified than courts irtlgeg family disputes
and

C- Providing a special forum for settlement of fandigputes.*

Starting from 1960 civil code up to the progatlon of the R.F.C of Ethiopia
in 2000, it was actually the provision of the ciedde on family law that had been
used by courts to settle family disputes. After sime, it was felt that the
revision of the family provision in the civil coam family disputes was absolutely
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essential. And the coming of the FDRE constitution1995 stimulated the
enactment of the Revised family code in July 2800.

With regard to the reform of family law concernimlispute settlement
mechanism, among the departure of revised famigecas Ato Tilahun has
succinctly put it “The power of the family arbitt@d council have been
substantially minimized with compulsory arbitration more a requirement of the

law.>t

2.3.1Arbitration
Arbitration is one of the traditional ways of avimig disputes between
conflicting parties saving the cause of the dispheeng of different origin. It is
one of dispute settlement mechanism and most pedpi@se because of its
simplicity. Traditionally, bringing certain dispute an agreement is taken as a
duty of Arbitrators>?

Arbitration, which is laid down under section 3tbé revised family code,
gains recognition by F.D.R.E constitution. Thishiecause of art 37/1/ of the
constitution, which states that: - “Everyone hasirtmight to bring a justifiable
matter to, and to obtain a decision or judgmentabgourt of law or any other
competent body with judicial power.” Form the abadinition, it is important to
single out the phrase “Competent body with judipiaver.” And it is to mean this
competent body is one which the law confers jutlip@wers but other than

courts®

Generally, to have a brief concept of what arbbraimeans it is better to

refer Blacks law dictionaries definition.
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“Arbitration is a process of dispute resolutionathich a neutral third party
renders a decision after a hearing at which bothgsahave an opportunity
to be heard. Where arbitration is voluntary, thepdting parties select their
arbitrators who have the power to render a bindegjsion.

An arrangement for taking and abiding by the judgtof selected
person in some disputed matters, instead of talkingo established
tribunals of justice, and is intended to avoid themalities, the delay, the

expense and the vexation of ordinary litigation.

From the above definition, the important elam#hat we pick out is that,
whether the parties like it or not, they are todmnd by the decision of the
arbitrators whom they have selected with their ogamsent. From the very
moment they select the arbitrators, they give tbemrsent to agree to whether the

out come of the decision Be.

Even though, the institution of family arbitratiaretained in the R.F.C, as
it has been tried to discuss, its power were sohmreduced. Except for
reconciliation of the spouse, all other powers rbiteators which had been under
the civil code are given to the court. Thus the aifhR.F.C seems to target at
reducing the powers, they were granted to theratbits in the civil code®

Arbitrators play significant role in resolving dispute of marriage partners
in especially countryside. This is because as #& @iacussed earlier, people living
in Countryside knows each other very well and sitiee arbitrators are selected
among the friends, village elders and religiousiéga. And it is for them to find
out the actual causes of the dispute of spouseseegkifor solution. Despite this
fact, there power under R.F.C is restricted to aelyolving minor dispute other
than dispute related divorce. As it is listed dawrder Art 117 and 118/1/ of the
RFC, disputes of marriage are divided in to twat 18 , dispute of divorce (ART
117) and dispute other than divorce (ART 118/1/)
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2.3.2 FamilyArbitration under RFC

According to the RFC arbitration could only serve an alternative
mechanism of dispute settlement. In spite of thistemce of the limitation in
family arbitration, the R.F.C has included arbitat in its section three.
Arbitration under the RFC is not compulsory UN litkee 1960 civil code and the
role of the arbitrators also reduced to the ex¢émeconciling the parties and they
can not decide a divorce. It is only the court, ahhis competent to decide on
divorce. It has to be noted that the provisionhef 1960 civil code concerning
arbitration would not have a direct applicatioreafthe promulgation of the RFC
and the latter has incorporated how the arbitrgtoesede their work and the time

limit through which the arbitrators complete thélsenent>®

2.3.3Appointment of arbitrators

Under article 119 of the RFC, it is up to the dispd to appoint the
arbitrators and the number of arbitrators are moitdd under the same article,
what is simply put is that their number can be onenore than that. Previously
under the 1960 civil code in its family provisiomncerning arbitration, the
arbitration tribunal had been working in substiati of the court thus, the
procedures the arbitrators fallowed in regular toand as the same time the law
limit their number. Under the present family latve tparties appoint the arbitrators
by themselves but the arbitrators are under thdraoof the court. The court
makes an uninterrupted follow up on the arbitratord gives direction as to how
they proceed the case.

According to Art 119/1/. The parties are expedtedubmit the names of
arbitrators they have selected within fifteen danf the date they were told to do

s0%°
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As it is clearly stated under article 121/1/ théestuty of the arbitrators is
to make an exclusive /exhaustive/ effort to reclenttie spouse. And article 119
specifies the court to give the proper directionthte arbitrators as to how they
help the spouse reach to reconciliation. The raxfulhe arbitration or attempt of

reconciliation has to be submitted to the courhviritthree month&t

2.3.4 Responsibility of Arbitrators

Under our law, the role of arbitrators is to settle dispute of the spouse
through amicable means. As indicated under arfit¢i they can not pronounced
divorce. If it become beyond their capacity, thayd the duty to report the fact to
the court with out dela§f Article 82/2/ takes about the parties who petitidrior
divorce and if the court is unable to reach theelledf persuading the parties to
renounce their petition for divorce and solve thdigpute amicably, then it will
direct the case to the arbitrators. So that theutiés will end up positively in
friendly manner. As indicated, one should not ceefarticle 82/2/, as it is there to
grant the arbitrators the power to pronounce deorchere fore, what the
arbitrators do under article 82/2/ is only persongdihe spouses to resolve the
issue through the arbitration and also which istessage of Article 121/57.

As it is provided under article 119 and 12lamong ttuties of the
arbitrators submission of periodical report andorépg their attempt to resolve
the disput&. Failing to do this and its consequence are immaed under article
122. The court close the case if the arbitratdtg¢daeport in due tim&

While the parties did not reach to an agreementdid not renounce their
petition for divorce, and the arbitrators abstaifiein reporting such fact to the
court, the court will be obliged to close the flecause the latter will be in
difficult to issue a divorce where there has beemaport presented before it about
the failure of the spouse to an agreement. Thismbeean that the case is closed
for good but if the spouses present their reasaimé court and petition for the

reopening of their case then the court after examgitheir reason will reopen the
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case and gives appropriate decigdiBub article one of article 122, doesn't
prohibit the spouse from petitioning a new and frasking for the court for the
case to be reconsidered as long as the husbandeoomboth of them can Shaw
to the court that the arbitrators have failed tgrapriately discharge their
responsibility.

All in all, the purpose of RFC regarding the setint of disputes of the
spouses, it provide provisions as to haw arbitsastwould perform their work and

assist the court and play a significant role inifpmmatters.
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Chapter 3
I ssue Related to Adjudicating Family Dispute, Thelaw and Practice

In this chapter the writer intended to deal mainlth the following issues.
All of them have central role in the matter involgi adjudicating divorce. The
first section mainly deals with the power of Adjcdiing family disputes

especially divorce.

The second section of this chapter deals with dleeakreality towards divorce

The third part of this chapter deals with the lawd @ractice related to divorce

3.1 Powers of Adjudicating disputes between the spouses.

As clearly indicated in the preamble part bk tR.F.C and the FDRE
constitution of article 34, Family is the basic atiek primary institution for
creating groups of people called socletifamily has three recognized sources
marriage, Filiations and adaptatforFor the purpose of this topic, we have to
discuss marriage only. Therefore, marriage is thmldmental, basic and starting
point for the existence of a family, and thus imked to stabilize family life,
providing for the economic and social needs to rtreambers of the family and
reinforces cultural rights/ norni&\Vhile marriage is concluded, the presumption is
that, the relation ship is permanent and nothingseparate therhHowever, this
is not always true, because so long as human bereg$e society to live together,
no one could escape from indisputable situatioredoch other. Thus Family
dispute is one of the disputes happened/ creat®eeber the spouse/ husband and
wife/ and this requires special kinds of treatmeatas to settle the problem

/dispute.
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Therefore, our constitution and the R.F.C set ahaeism or organs for resolving
family matters /disputes. These organs are courtkfamily arbitratior®. Thus

when dispute arises in marriage, the cases argagdfto one of the two competent
institutions /organs. Therefore, as clearly indddatn chapter two 2.2.1 of this
paper, arbitration is a non-judicial mechanismettlsmg family dispute by which

the parties /disputants/ entertain their cases,ngmihose alternative dispute
resolution techniques, which incorporate the Furefgal mechanism by which

disputes are resolved.

Therefore, even though the institution of familybitnation is retained in the
R.F.C, as it has been tried to discuss beforgatger was so much reduced. That
is, except for reconciliation of the spouses, #tleo powers of arbitrators which
has been under the FDRE constitution and the Btmogvil code, are given only
to the court. Thus the aim of the R.F.C that is ARV seems to target at reducing
the power that were given /granted to the arbitsaby the Ethiopian civil code
and the FDRE constitution.

The FDRE constitution gives right to the spsu$o bring their Family cases
either to customary or religious institution asithewn choices. This idea is
clearly stated in article 34/5/ of the FDRE coniitn as follows:-

“This constitution shall not preclude the adjudigcatof dispute relating to
personal and Family laws in accordance with religior customary laws,
with the consent of the parties to the disputesitidedars shall be

determined by law.?

In this regard, according to the above artispguses are free to adjudicate their
family dispute either customarily or religiouslyn@he contrary, article 117 of the
R.F.C exclude religious and customary institutiowl gives the right only to the

court. This idea is clearly stated in art 117 & BhF.C as follows.
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“It is only the court which is competent to deciole divorce, decide or

approve the effects of divorce in accordance with&8 of this codé.

Therefore, according to the above provisioe, iart 117, religious and
customary institutions are excluded and do not hiee capacity or power to
adjudicate the family dispute which divorce is dnhd power is given only to the
court. This power given only to the court is notyofound in the R.F.C., but also

regional family law gives the power to decide owodce only to the court.

As a result of this, the write of this paper agreashe contention that, although
the two provisions contradict to each other, the arhich has the higher rank
should prevail over the lower one. So that the t®n is the higher and all
laws derive there force and validity from the ddnson and enacted in line with
the constitution®.In this case, even if federal government and rejistates are
empowered to enact their own family laws inlinehwihe FDRE constitution and
with their own socio — economic realiti€s {with their own customary and
religious principle}, the family laws enacted wemot in line with the
constitutional provision/ principles, which up halght and denied the right of
spouses to adjudicate their family dispute accgrdio their own free wish.
Therefore, this law should be in line with the diingon. Thus, all family law
articles such as art 117 of the revised family I@vomia family law art 98,
Amhara family law art 128.Tigray National regiorsahtes family law art 97 and
southern nation and nationality peoples of regicstates family law art 132,
which prohibit the spouses to adjudicate their fandiispute in religious and

customary law are fond to be un constitutional.

As a result of this, giving the case of domonly to the court is against the
fundamental provision of the constitution. Therefat is good that the court is not
burdened to preside over all kind of disputes gidretween spouses. And also
the Ethiopian society is accustomed to those it arbitration which plays
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significant role in resolving disputes of marriagspecially in the country side.
This is because as it has been discussed in chtamtef this paper, people living
in country side know each other very well and sittee arbitrators are selected
among the friends, village elders and religiousiézait is easy for them to find
out the actual cause of the disputes of the spausgseek for solution. Despite
this fact, their power is restricted to only resofy minor disputes other than
dispute related to divorce. Therefore, leaving weng to arbitrators except

divorce is not wise.

The other issue, which needs to be raisethig chapter, is that, the status
/power of the spouses to decide on divorce. As imdicated in chapter two 2.1.3

of this paper, marriage shall be dissolved by digawvhere:-

A. The spouses have agreed to divorce by mutual nbrse such
agreement is accepted by the court. Or
®  The spouses or one of them made a petition foordésto the

court®

As one clearly understands from the above provssiamticles of the Revised
Family Code, marriage is dissolved by divorce inttm ways. The first one is
“VM“ T>e~ ueUU’s KSé f u’dt'< eMx” uT>A[O "<d'@ "<": In this type of divorce, the
decision to be divorce was left /given in the hanfishe two spouses. And the
court is there only to approve the agreementsesgiouses. On the other hand, on
dispute settlement in marriage part, that is, digoand its effect, the power to
decide on divorce is left only to the court. Thatarticle 117 of the R.F.C clearly
states that only the count is competent to deadeide on divorce and approve

the effects of divorcé

As clearly indicated in the former article (art @9/of the R.F.C, the decision for

divorce was left in the hand of the spouses. Theams the spouses have the right

to decide the divorce by their own mutual consewtahat is expected from them
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is that, approval by the court of law. Whereasthie later article (art 117) of the
R.F.C, the decision for divorce /decide on divascgiven / left only to the court.
Thus, the former article gives right to the spousedecide on divorce, however,
the later article gives the right to decide on dbeoonly to the court. Therefore,
the above two provisions of the R.F.C were incdaesis to each other
/contradictory. As result of this, the writer ofiglpaper agrees with the opinion
that since martial relationship is a democratidalamntract of the spouse$,and
the R.F.C were enacted to enforce this democraghtt:rthus, we have to give
priority to the democratic right of the spouses. iAs clearly indicated by Ato
Filipos Ayenalem, judge in the Federal High Countddecturer in St, Mary’s
University College states that, according to &t& of the R.F.C, the spouses
are free to decide on divorce by their own mutuaisent and their agreement
must be approved by the court. However, art 112githe power to decide on
divorce only to the court denying the right of #y@ouses. The fact that denying
the spouses right to decide on divorce and givissrigiht only to the courts is not
wise.™® To strengthen the above assertion, the familyjlalge in Ada’a Wareda
court, Ato Berhanu Megera While stating the abms®ue claimed that “ both
articles of the same code contradict to each ptiher one gives right to the
spouses, whereas the other denies this right aredtgithe court. “And | believe
that the R.F.C gives priority to the spouse’s rigither than to the court*The
writer of this paper believes with the above twgeson denying the spouses
right seems unwise. Because this provision (Art) dbliges the spouses to decide

on divorce not by their own mutual consent, rathethe court.

So that unless the spouses decide on divorce liydive mutual consent, there
right which is given by article 76/a/ of the RFClvaie at questionable. Therefore,
in a well growing democracy, giving priority to tlwurt instead of individual

right seems unwise.
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3.3. Revised family law article 117 Vs. social reality

The other fundamental and basic issue of this pegp#re social reality towards
divorce. As clearly indicated in the preamble pdrthe R.F.C, the reason behind
for the revision of the Ethiopian civil code is toake the existing Ethiopian
family law in accordance with the socio-Economigelepment of the present day
Ethiopial® There fore as clearly shown in the practice,sbeial reality towards

divorce is out side the court room. This idea sadly supported by Ato Emeru
Bitew, the judge at Ada’a Woreda court, “ the fgmiaw is not in line with the

social reality”.

The social reality towards divorce is that, spoudissolve or end their marriage
through customary way with out going to the cotffttHowever,the family law

without considering the social realties gives poteedecide on divorce only to the
court which is not proper and wise. Various reasomsld be forwarded to this
effect!’ First, most people live away from courts and theyunaware of even the
need to take divorce cases to the attention otthet. Second, many people do

not like the publicity of their family affairs araloid court proceedinds.

Therefore, the writer of this paper agrees for v that family should be
enacted in line with the socio-economic reality tbé people. However, our
revised family law and regional family laws wereaeted with out considering the
social reality of the people to wards divorce mgkirgiving the power to decade
on divorce lefts only to the court. That is, thenfiy law does not reflect the social
reality as it is indicated in the preamble parttlod family laws and gives the

power to decide on divorce only to the court.

As a result of this, there is a collision betweeticke 117 of the R.F.C and the
unceasing development of social change /realitya I€ertain way out is not
formulated, it is obvious that there will be a 8n between the law /article 117/
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and the unceasing development of social redfityrherefore, the opinion of the
writer of this paper is that the revised family l&avticle 117/ contradicts with the
social reality /change. Because most spouses @idntiarriage out side the court
room without going to the court. Owing to the @mknce of the practice of
divorce, it seems reasonable to suggest the |legalgnition of an extra-judicial

divorce.

The other fundamental and basic problem which retteed the writer of this
paper is that what is the effect of the un fulféim of the personal effects of

marriage creates on marriage institutions whicrstated in the R.F.C as fallows:-

A. The spouses owe each other respect, support aisthass. The agreement

of the spouses shall not derogate this rule. (RA#t@9).

B. The spouses shall, in all cases, cooperate, tegrtite security and interest
of the family to bring up and ensure the good baraand education of
their children in order to make responsible citizemd equal right in the
management of the family. This rule shall not detegby contrary
agreement of the spouses. (R.F.C art. 50.51).

C. The spouses are bound to live together and thdlyhshae with one another
the sexual relations normal in marriage unlessethretations involves a
risk of seriously prejudicing their health. Thideshall not derogate by
contrary agreement and contrary to this rule shallof now effect ( R.F.C
ART 53) .

D. The other person effect of marriage is the husbaind wife owes an
obligation of fidelity to each other /RFC ART 56).
To begin with, marriage engenders spedudibation between husband and
wife who are the result of their status as spo@S&hat is, marriage institution is
useful, the advantages which always puts forthésassociation of the spousés
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This means the man and the woman are united tagetider the same roof to
help each other by mutual assistance to bear tidebuwof life. In addition to this,
marriage results in creating reciprocal duties keefwspouse$? These duties are
common to both spouses. When the above persorateihf marriage listed from
A to D are not fulfilled, the union of the spoussesdestroyed and the end of
marriage is not attained.

The obligation imposed by the law, that is persafédcts of marriage such as
cohabitation, assistance and fidelity to each o#tesuld be observed by the
spouses. This jurisprudence holds that the unjalld /non fulfillment of
personal effects of marriage or non fulfillmenttbé relationship with each other
constitutes a violation of the obligation imposedihe law, that is personal effects
of marriage?®

Therefore, the writer of this paper endorses thevalbcontention that the non
fulfillment of the personal effects of marriagepesially living separately for long
period of time with out prior agreement and witk thtension not to live together,
will result in destruction or disturbance of mageaand then marriage will no

longer be alive -it ceased to exist.

Therefore, in order to consider marriage aliverdhaust be the fulfillment of the
personal effects of marriage. However, our revisedily law and regional family
laws enacted with out considering the personalceftd marriage, especially
without considering the long time separation of bamsd and wife with the
intension not to live together as spouses in theréuand uses another personal
effect of marriage or had other relation as indidain practice, on the mere
ground that the previous marriage was not dissolliealigh a divorce procedure,

the marriage is a livé?

The other issue which needs to be raised heraitswhat is the character
or the status of the income /property of the sppuseeived / acquired at the time
when the spouses are departed/ separated in fadobin law. This may be for
instance while the spouses are living separatehyglipg the divorce proceedings.
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In states of U.S.A, community system of matrimorpebperty statutes provides
that the property earning of either spouses whiéy fare living separate and apart
pending divorce proceeding, is their personal pryp® [Interpretation is mine].
However, our R.F.C assumes income or property ef shouses received /
acquired at the time when the spouses are sepanatect for long period of time
with the intension not to live together as husbamdl wife pending divorce
proceedings is common property. That is, it doeslearly show the cause and
effects relationship of personal and pecuniaryotéfef marriage. As a result of
this, spouses who respect the personal effectsaofiage and those who do not
respect the personal effects and engaged in ogfegtian and uses other personal
effects of marriage have equal right on the propénat one had acquire /get
through his/her arduous effort, on the mere graiiadl the previous marriage was
not dissolved through divorce procedure/ courtglenion the effect of divorce.
Therefore, the writer of this paper become inlinghwhe Americans contention
that the property/ earnings of either spouse wthiky are living separate and
apart, pending divorce proceeding, is their perspnaperty. To strengthen this,
the law makes all income / property acquired/ d=tiby personal effort of the
spouses and from common and personal property lshabmmon property which
is not by mere concluding of marriage rather byilfung the personal effects of
marriage, that is Assistance, cohabitation andifid® each other?® There fore,
at the time when they are separated for long pesfadne with the intension not
to live together in the future, it would not berfand just to share the property or
income of one spouse to the other while the Hattenot discharging to the
common interest of the spouse, on the mere grcuatdite previous marriage was

not dissolved through divorce procedure.

In one case, the man deserted his wife, mothernsoséven children and stayed
away for about fifteen yeans. During this time la¢héred eight children from
different women, while his deserted wife was takoage of the seven children
alone. The man with the intent of partitioning theommon house and other
properties that were the result of the efforts e twvoman during his desertion,
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petition fordivorce. The court ordered payment oirr B60 per month as
maintenance until the divorce and partition of mmy is decided. We can
theoretical extend the case in this way. The maerted the woman as a result of
serious poverty together with her seven childremweler, the woman had
succeeded in making money through her arduousteffdhe man after fifteen
/15/ years of desertion and after being fatheredigiit children, came back and
petitions for divorce claiming that the marriagestdl there and the court punished
the woman by surrendering half of her propertyhte philanderer who did not
contribute any thing by the mere fact that divorce was not taken thhocourt
procedure. In the above case, the decision givethéycourt is not very much
rational and convincing, because income /propeftythe spouses becomes
common property only when spouses are cohabitimgdistharging their mutual
duty of support assistance and fidelity to eacleiothlowever, at the time when
they have been separated, it would not be fair jast to share the income/
property of one spouse to the other spouse whieldter is not discharging
his/her duty of support and contributing nothingtihe common interests of the
spouses, on the mire fact that the marriage wasdmssolve through court

procedure.
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3.3 The Law and practice

It is now a common place practice that people wieonaarried each other and live
as husband and wife, their motives for the conolusif this marriage are forming
family, leading a real family life and their magi is sustainable at I,
Therefore in order to satisfy this goal, the spsusee together, assist each other
and support. So that one of the most importantopedseffects of marriage is that,
spouses owe each other respect, support, assispbhatlit each other. This rule is
not set aside by agreeméhfTo realize this rule, the law obliges the spouses
live together. When these rules are not observedyuld be difficult to imagine a
true marriage and the essence of marriage is midS@f course the spouses can
agree to live separately for definite or indefimpteriod of time, however, does this
assumption work when the spouses live separatdlyowi prior agreement and
with the intension not to live together as husband wife in the future? The other
purpose of this paper is to answer this questrmhsibow the practice in relation

to law.

When spouses live separately for long period oétwith the intension not
to live together as husband and wife in the futitreyould be inappropriate to
consider that the marriage is alive or it exists.itAcan be discussed before in 2.2,
divorce can take place only by fulfilling the legadquirements, that is, only
through divorce procedure by the cottny act sort of this can not bring the
marriage to an end. However, the literal applicatid this rule sometimes results
in absurd consequence and some times courts cotisedmarriage ceased to exist
when both spouses live each other separately fay [weriod of time with the
intension not to live together as husband and initbe future. This idea is clearly

supported /strengthened by the following case.

In the case between w/ro Birtu Gerba VS Abebechofmgboth spouses claim as
wives of the deceased- Ato Bekele Gebre. In thie dsto Bekele and W/ro Birtu
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Gerba concluded a marriage and had a marriagdicatdi however, due to the
disagreement between them, they lived separatédly the intension not to live
together us husband and wife for twelve (12) yearth out actually or
procedurally /lawfully dissolving their marriage.tcABekele Gebre remarried
W/ro Abebech Angere and W/ro Birtu Gebre in turptkan irregular union with
Ato wrku Haile during the twelve (12) years separat Up on the death of Ato
Bekele, two women appeared claiming that eacherhtivas wife.

The High Court decided that the former marriagat thas with W/ro Birtu Gebre
was dissolved by divorce as a result of the a@ndllong time separation between
the spouses and the fact that they maintainedoelatith other person and hence,
only the spouses of the later marriage that isp\Wpebech angera was the wife
of the deceased- Ato Bekefé.

The spouse of the former marriage, W/ro Birtu Gealpaalled to the Supreme
Court claiming that she was the wife of the decéas®l the decision of the high

court to be reversed.

The Supreme Court ruled that: as marriage comés @xistence through formal
procedure, so it is true for its extinction; thectfahat the spouse had lived
separately for long period of time and concludigmgother marriage do not
dissolve the previous marriage; and hence both wame wives of the deceased.
But, one of the judges of the Supreme Court expthin his dissenting opinion as
follows:-

“I do not agree with the opinion that unless a mage is dissolved through a
certain formality that is divorce procedure, it Mebstay alive. Particularly when
the parties lived separately for long period ofdiand they were engaged in other
relationship, there is no reason to maintain tree rokrriage. It is clear that in
many parts of the countries people get divorcetiaut going to the court. When
a person appears before the court alleging thahbdias a marriage with a person
by producing a certificate of marriage, after he/shived separately for long

period of time and after he/she established ana#iation, on the mere ground
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that the previous marriage was not dissolved thicaglivorce procedure, that is

by court, | consider it is dangerous to enterthmallegation in the positiveé®

Therefore, the writer of this paper is in line witte opinion of the dissenting
judges of the Supreme Court and with the decisioth® high court. Because in
order to consider marriage alive, there should ib&t the fulfillment of the
requirement of the law, that is, the personal ¢fééenarriage should be observed.
However, without cohabiting and discharging thewtoal duty of support and
assistance to each other, it would not be fairatpthat marriage is alive, by the

mere fact that the previous marriage was not dissbby divorce procedure.

The following case supplies additional strengtheghs above arguments. In this
case, the husband was accused of a crime of bigemysentenced a six month
imprisonment by the Federal First instance Couptod appeal to the federal high
court, the man was acquitted of the crime of bigamy

Because the Federal High Court did consider thet firmer marriage was
dissolved although the divorce was conducted byenseparation without being
approved by the couff.Therefore, this shows that the decision of the Higlurt

is based on the actual separation of husband aedfavilong period of time with
the intension not to live together in the futureisthmakes the former marriage
ceased to exist by considering the personal effeictearriage and give priority

right to the spouse to decide divorce by mutuakean.

As a result of this, courts show some degree ofinatton to accept the
dissolutionof
marriage by divorce even if the procedural requeeta of divorce are not

fulfilled. That is, with out being approved by tbeurt.
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Conclusion

- As clearly indicated in art 34 of FDRE congiibtn and the preamble of the
RFC, family which is being the natural basis of soeiety, shall be protected by
the society and by the state. And marriage is tinddmental and starting point of
the family, dispute is inevitable between spouHedispute arises in marriage, the
spouses can take their case either of the two cmpenstitutions- courts or
arbitration. The constitution gives right to theospes to adjudicate their family
dispute either customarily or religiously as thawn choice. How ever, the RFC
ART 117 and all regional family laws excludes raligs and customary
adjudication and gives the power to decide, apptheeeffect of divorce only to
the court .That is, the constitution gives rightthe spouses to adjudicate their
family case as their own choice, where as the RIRT A17 denies the right of
adjudication either customarily religiously. Thike aim of the RFC ART 117
target at reducing the power that were given toitratibpn by the FDRE

constitution.

-A Society is always being in a state of changgadly and economically, in the
same manner, family relation changes it form friomme to time. As a result of
this, laws which are enacted to regulate thesdioak have to consider the
dynamic nature of these relationship./ realitieker€fore, the preamble of the
RFC clearly states that the existing Ethiopian fadaw is enacted in accordance
with the socio- economic development of the preskayt Ethiopia. As a result of
this, the social reality to wards divorce is owtesthe court room, that is, spouses

end their marriage without going to the court.

However, the RFC ART 117 and regional family lawsre enacted with out

considering the social reality, that is out side dourt room, gives the power to
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decide and approve the effect of divorce only ® tburt. There fore, there is a
collision between ART 117 of the RFC and the unicgpdevelopment of social

reality.

- When spouses lives separately in fact butmé&iw for long period of time with
the intention not to live together as husband aifé and they are engaged in
another relationship, sometimes courts considextsthi® marriage is alive with out
considering the personal effect of marriage andtlen mere ground that the
previous marriage was not dissolved by divorce @adace. And also sometimes
courts consider the marriage has ceased to exishwloth spouses lived each
other separately for long period of time and reredr even if the procedural

requirement for divorce are not fulfilled, thatwath out the approval of the court.
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RECOMANDATION

In the view of the proceeding discussand the defects identified, the

writer proposes the following recommendation asssfble solution.

The constitution gives right to the spousesadjudicate their case either
customarily or religiously by their own free wilHowever, ART 117 denies this
right and gives only to the court. Therefore, l&dige should revise this and
recognize customary or religious adjudication askgrnative dispute resolution

mechanism by the spouses’ free will.

Our society commonly conducts divorce side the court room although the
law empowers only the court to pronounce/decideord®. Some times even
courts consider the marriage was dissolved inocoaty way even if the court did
not approve/decide customary divorce. Owing topghevalence of this practice,
the law should recognize divorce that has takeweptarough customary ways,

with out affecting the mandatory provision of thevl

Sometimes marriage becomes dead / ceaseskish although the law
empowers only the court to pronounce divorce. Tssally happens when the
parties lives separately for long period of timdhwihe intention of not to live
together as husband and wife again. Having regattieedituation of the parties,
the law must devise a mechanism to declare suchiagaras a non — existent.
And the law should recognize the property or incarhthe spouse while they are
living separate and apart pending divorce proceedirtheir personal property /

income of the spouse.

For the dispute which could arise at anyetiooncerning divorce and its
effect, legal interpretation have to be made / gilg realizing in accordance with
the idea of marriage and its effect.
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When spouses are separated by divorce, dheyobligated to accomplish
their responsibility through the court. And in atluh, education about family law
should be given for the members of the societyutphomass media or in any other

means of communication in order to create awarem@ssg them.
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